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INTRODUCTORY WORD – Communications 

 

 Often the key to successful employer-employee relations is 

the establishment and frequent use of informal lines of 

communication.  Encouraging a “two-way” dialogue between you and 

police union officials who represent the members of your force, 

can be instrumental in avoiding prolonged and costly disputes 

over workplace issues.  The New Jersey Supreme Court has said: 

It is evident that aside from the legal issues that 

we are impelled to consider, this controversy has 

arisen because of an apparent inability to 

communicate. The County had a good idea intended to 

promote both the interests of the employees 

themselves and the greater public interest in 

reduced losses through workplace accidents. The 

employees certainly wished to reap the proffered 

benefits, but also had legitimate concerns about 

the economic and safety-related effects of the 

program and their right to participate in the 

development of these aspects of the program. It is 

unfortunate that the effort to communicate these  
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concerns eventually led the parties before this 

Court. We trust that in the future, these parties, 

and others similarly situated, can better manage 

to effectuate the goals of the Employer-Employee 

Relations Act and strive for the improved welfare 

of all citizens of our state by sincerely 

attempting to communicate with each other before 

resorting to the procedural weapons provided by 

the labor-relations process. 

 [Hunterdon Cty. and CWA, 116 N.J. 322, 338-339 (1989)] 

 

REPRESENTATION 

 

 The Commission determines negotiations units with due 

regard for community of interest.  Managerial executives and 

confidential employees are excluded from coverage under the New 

Jersey Employer-Employee Relations Act.  Supervisors must be in 

a separate negotiating unit from the employees they supervise 

and police cannot join unions that allow non-police to be 

members.  

The Status of the Chief 

 Before 1981 some police chiefs were included in 

negotiations units and engaged in collective negotiations.  As a 

practical matter, police chiefs who were not already part of a 

collective negotiations unit could not exercise rights under the 

Act because the formation of a collective negotiations unit 

requires that there be at least two employees eligible for the 

unit.  In a case involving a police chief, the Commission and 

the courts held that a one-person unit could not enjoy the right 

to “collective” negotiations guaranteed by the Act.  Borough of 

Shrewsbury v. Mass, P.E.R.C. No. 79-42, 5 NJPER 45 (¶10030 
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1979), aff’d 174 N.J. Super. 25 (App. Div. 1980), certif. den. 

85 N.J. 129 1980).  

 N.J.S.A. 40A:14-118 allocates the authority to operate a 

police department between the chief and the governing body.  

Chiefs have the authority to administer and enforce rules and 

regulations for the disposition and discipline of the force and 

to prescribe the duties and assignments of all subordinates.  

Because of their statutory powers, the Commission determined 

that police chiefs are managerial executives and not covered by 

the Act.  Any contention that a chief’s power and duties are 

being illegally impeded must be litigated in a court action in 

lieu of prerogative writ, rather than before the Commission.  

See Egg Harbor Tp., P.E.R.C. No. 85-46, 10 NJPER 632 (¶15304 

1984).  Appendix A summarizes decisions involving issues 

governed by this statute.   

 While police chiefs have no rights to engage in collective 

negotiations, there are laws preserving some of their economic 

interests.  N.J.S.A. 40A:14-179 originally provided that the 

starting salary of a chief of police and the deputy chief shall 

be not less than five percent above the highest salary of the 

next ranking police officer below them.  See Smith v. Township 

of Andover, 283 N.J. Super. 452 (App. Div. 1995), certif. den. 

143 N.J. 320 (1995).  In 1995, the statute was amended to 

require only that the chief’s base salary be higher than that of 

the next rank below him. 
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 In 2007, the "Uniform Shared Services and Consolidation 

Act," N.J.S.A. 40A:65-1 through N.J.S.A. 40A:65-35 took effect. 

Its provisions are summarized in Appendix B.  Where police 

services are regionalized or shared, N.J.S.A.40A:65-8 provides 

that the political subdivisions making such an agreement shall 

appoint a chief of police or other chief law enforcement officer.  

Any displaced incumbent chief of police or other chief law 

enforcement officer may elect either a demotion of no more than 

one rank without any loss of seniority rights, impairment of 

tenure, or pension rights or may retire at his current rank with 

additional terminal leave of one month for every five years 

service as a law enforcement officer.  In Civil Service 

jurisdictions, the chief of the consolidated police force shall 

be in the career service.   

 A police chief or public safety director can enter an 

enforceable individual agreement establishing working 

conditions.  In Maltese v. North Brunswick Tp., 353 N.J. Super. 

226 (App. Div. 2002), the Court held that a mayor had the power 

to appoint a Director of Public Safety, but only the Town 

Council could establish the Director’s compensation and 

benefits.  The Court remanded the case for the trial court to 

consider whether the Council had ratified or otherwise bound 

itself to a contract giving the Director the benefits provided 

by the superior officers’ collective agreement, including 

payment upon retirement for unused vacation and sick leave. 
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Negotiating units for police 

 With few exceptions, supervisors and non-supervisors must 

be in separate negotiations units.  In Union City, P.E.R.C. No. 

70, NJPER Supp. 295 (¶70 1972), the Commission recognized that 

the military-like structure of a police department and its 

traditions of discipline, regimentation and ritual cannot be 

ignored when it considers whether a superior officer exercises 

any significant authority over lower ranks that could create a 

conflict of interest.  The Commission wrote: 

[W]here these considerations are real rather than 

merely apparent, it would be difficult indeed to 

conclude, in contested cases, that a community of 

interest exists between the lowest ranking 

subordinate and his superior, absent exceptional 

circumstances . . . We are persuaded, however, 

after almost four years experience with this 

statute that unless a de minimis situation is 

clearly established, the distinction between 

superior officers and the rank and file should be 

recognized in unit determination by not including 

the two groups in the same unit. 

 [Id. at 297] 

 In Maplewood Tp., P.E.R.C. No. 2008-2, 33 NJPER 203 (¶72 

2007) the Commission reaffirmed this principle ordering that  

superior officers be removed from a mixed unit based on the 

potential for a conflict of interest with rank-and-file 

officers, despite a history of a long relationship in a combined 

unit.  The importance of this rule sometimes makes it applicable 

even to small departments.  See, e.g., Bordentown Tp., D.R. No. 

2003-6, 29 NJPER 85 (¶24 2002)(despite department’s size--chief, 

lieutenant, five sergeants and thirteen patrol officers–-
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investigation showed that sergeants could not remain in unit 

with rank and file officers).  While separation is the norm, 

there is always the exception.  In Town of Harrison, P.E.R.C. 

No. 93-104, 19 NJPER 268 (¶24134 1993), the Commission adopted 

the Hearing Officer’s recommendation that a mixed unit remained 

appropriate: 

[B]alancing the unique facts present in this case 

which include a long, stable collective 

negotiations history with a unit structure 

inclusive of superior and rank and file officers, 

no evidence of any breach of loyalty to the Town’s 

interest by either superior or rank and file 

officers, no evidence of conflict of interest 

amounting to more than that which is merely de 

minimis in nature, I find this unit continues to be 

an appropriate unit of Harrison Township police 

officers. 

   

 A black letter principle of representation law provides 

that police officers and civilians may not be included in the 

same bargaining unit.  City of Newark v. Newark Council 21, 

Newark Chapter, NJCSA, 320 N.J. Super. 8 (App. Div. 1999), 

reversed an arbitrator’s award ruling on a unit work dispute 

that had directed that civilian dispatchers, many of whom were 

retired police, be placed in a negotiating unit with police.  In 

a just-released published opinion, the Appellate Division has 

held that, in determining whether a public employee is a police 

officer, the Commission should not rely solely on whether the 

employee has the statutory power to arrest.  See Burlington Cty. 

and PBA Local 203 and CWA Local 1034, P.E.R.C. No. 2009-10, 34 

NJPER 247 (¶85 2008), rev'd and rem'd ____ N.J. Super._____, 
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2010 N.J. Super. LEXIS 39 (App. Div. 2010).  The case involved 

weights and measures officers who have, but rarely exercise, the 

statutory power to make arrests.  The issue presented was 

whether, given the officers’ statutory arrest power, they should 

continue to be represented in a large bargaining unit of 

civilian employees.  

SCOPE OF NEGOTIATIONS 

 The Act requires negotiations over the terms and 

conditions of employment.  N.J.S.A. 34:13A-5.3 provides: 

Proposed new rules or modifications of existing 

rules governing working conditions shall be 

negotiated with the majority representative before 

they are established.  In addition, the majority 

representative and designated representatives of 

the public employer shall meet at reasonable times 

and negotiate in good faith with respect to 

grievances, disciplinary disputes, and other terms 

and conditions of employment. Nothing herein shall 

be construed as permitting negotiation of the 

standards or criteria for employee performance. 

 

 This passage does not contain a precise list of negotiable 

issues.  When a dispute arises, N.J.S.A. 34:13A-5.4(d) gives the 

Commission jurisdiction to determine the scope of negotiable 

subjects in public employment.  Scope disputes also arise in 

unfair practice proceedings where it is alleged that a party has 

refused to negotiate over a required subject for negotiations 

and where an employer seeks to block arbitration of a grievance 

or an interest arbitration proposal.  Commission rulings may be 

appealed to Superior Court.  Over the years Commission and court 
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cases, as well as amendments to the Act, have defined the scope 

of negotiations. 

 Negotiability disputes arise in three different settings.  

When the parties are negotiating or are engaged in interest 

arbitration, either party may assert that a particular proposal 

made by the other party or a provision in the parties’ last 

contract is not negotiable and should not be included in or 

carried over into a new contract.  By filing a scope petition, 

the petitioning party seeks a declaration from the Commission 

that the matter is not mandatorily negotiable. 

 Disputes also arise through the grievance arbitration 

process.  When a police union seeks to bring a grievance before 

an arbitrator, the employer may assert that the grievance 

concerns a non-negotiable issue and should not be heard by the 

arbitrator.  In order to bar the arbitrator from hearing such a 

grievance, the employer may file a scope of negotiations 

petition.  The employer can request that arbitration be 

restrained, or the arbitration can go ahead while the Commission 

considers the request.  If the arbitration continues and the 

employer wins, the scope issue becomes moot.  If the employer 

loses, it still has a chance of prevailing if the Commission 

determines that the grievance concerns an issue that is not 

legally enforceable through binding arbitration. 

 Finally, disputes over mandatory negotiability can also 

arise in unfair practice cases when a police union asserts that 
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management has unilaterally altered working conditions and the 

employer claims it does not have to negotiate about the changes. 

  In Paterson Police PBA No. 1 v. Paterson, 87 N.J. 78 

(1981), the New Jersey Supreme Court outlined the steps of a 

scope of negotiations analysis for police and fire fighters.  

The scope of negotiations for police and fire employees is 

broader than for other public employees because N.J.S.A. 34:13A-

16 provides for a permissive as well as mandatory category of 

negotiations.  Compare Local 195, IFPTE v. State, 88 N.J. 393 

(1982).  The Court stated: 

First, it must be determined whether the particular 

item in dispute is controlled by a specific statute 

or regulation.  If it is, the parties may not 

include any inconsistent term in their agreement.  

[State v. State Supervisory Employees Ass’n, 78 

N.J. 54, 81 (1978).]  If an item is not mandated by 

statute or regulation but is within the general 

discretionary powers of a public employer, the next 

step is to determine whether it is a term or 

condition of employment as we have defined that 

phrase.  An item that intimately and directly 

affects the work and welfare of police and 

firefighters, like any other public employees, and 

on which negotiated agreement would not 

significantly interfere with the exercise of 

inherent or express management prerogatives is 

mandatorily negotiable.  In a case involving police 

and firefighters, if an item is not mandatorily 

negotiable, one last determination must be made.  

If it places substantial limitations on 

government’s policymaking powers, the item must 

always remain within managerial prerogatives and 

cannot be bargained away.  However, if these 

governmental powers remain essentially unfettered 

by agreement on that item, then it is permissively 

negotiable.   

 [87 N.J. at 92-93; citations omitted] 
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 In Middletown Tp. and Middletown PBA Local 124, P.E.R.C. 

No. 98-77, 24 NJPER 28 (¶29016 1998), aff’d 334 N.J. Super. 512  

(App. Div. 1999), aff’d 166 N.J. 112 (2000), the Commission held 

that the employer was required to negotiate before changing its 

practice concerning salary guide placement of newly hired but 

experienced police officers.  The Appellate Division, 334 N.J. 

Super. at 516, agreed “completely” with the agency’s decision, 

quoting this language with approval: 

The Township had an obligation to negotiate over 

starting salaries.  It unilaterally established a 

policy of placing officers with police academy 

training and at least one year of municipal police 

department experience at step three of the salary 

guide.  The PBA did not object to that practice.  

The only time that the PBA was aware of a deviation 

from that practice, it filed an unfair practice 

charge.  Thus, the PBA cannot be said to have 

acquiesced to any deviations from the practice.  

Under these facts, we conclude that the Township 

had an obligation to negotiate with the PBA before 

setting Gonzalez’ salary below step three.  We 

reiterate that the Township is not bound to 

maintain its practice.  It is simply required to 

negotiate before changing it.... If conditions have 

changed and the Township believes that the practice 

should be discontinued, it is free to take that 

position in negotiations. 

 

The Supreme Court issued a one paragraph opinion affirming the 

case based on the Appellate Division’s opinion.  

 Some other scope issues concerning law enforcement 

include: bidding as it affects work schedules and assignments, 

tour swaps, overtime, sick leave use and verification, 

discipline, promotions and assignment of negotiations unit work.  

Seniority-based bidding has been an oft-addressed issue in 
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Commission decisions involving law enforcement agencies.  The 

agency’s rulings have considered bidding issues involving work 

hours, regular and special work assignments and overtime 

opportunities.  See, e.g., Camden Cty. Sheriff, P.E.R.C. No. 

2000-25, 25 NJPER 431 (¶30190 1999), aff’d, 27 NJPER 357 (¶32128 

2001); Borough of Rutherford, P.E.R.C. No. 2008-23, 33 NJPER 260 

(¶98 2007);  City of Elizabeth, P.E.R.C. No. 2000-16, 25 NJPER 

410 (¶30178 1999); City of Elizabeth, P.E.R.C. No. 2000-15, 25 

NJPER 407 (¶30177 1999); Mercer Cty. Sheriff, P.E.R.C. No. 99-

46, 25 NJPER 19 (¶30006 1998).  The enforcement of bidding 

systems may be affected by statutory requirements and 

governmental interests.  See Somerset Cty. Sheriff and PBA Local 

177, P.E.R.C. No. 2000-20, 25 NJPER 419 (¶30182 1999), aff’d 27 

NJPER 356 (¶32127 2001); Burlington Cty. Bd. Of Freeholders,  

P.E.R.C. No. 2002-52, 28 NJPER 174 (¶33064 2002).  

  The Appellate Division confirmed an award of back pay for 

lost overtime opportunities in PBA Local 292 v. Borough of North 

Haledon, App. Div. Dkt. No. A-1889-99T1 (2/01/01).  The 

arbitrator found that the employer violated the contract when it 

deprived regular police officers of overtime opportunities by 

using special police officers to fill in for absent officers on 

their regular shifts.  The Court rejected arguments that an 

emergency justified using the special police officers and that 

awarding monetary damages offended public policy.  The decision 

matches the reasoning of a New Jersey Supreme Court ruling 
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issued a few months later in a similar case involving non-police 

employees.  State v. IFPTE, Local 195, 169 N.J. 505 (2001).  The 

Court rejected the reasoning of the lower courts that the 

payments to the employees who were passed over were unlawful.  

It held that the so-called “no work, no pay” doctrine, dating 

back to 1859, was an anachronism and had no continuing validity.   

 An employer has the right to set the criteria for 

promotion, but once it has made that determination, it can be 

bound by an agreement to promote officers in the order they 

appear on a promotional list produced after their candidacies 

have been evaluated.  In Wall Tp. and Wall Tp. PBA Local 234, 29 

NJPER 279 (¶83 App. Div. 2003), aff’g P.E.R.C. No. 2002-22, 28 

NJPER 19 (¶33005 2001), the Commission, relying on court 

precedents, declined to restrain arbitration of a grievance 

asserting that the employer violated an agreement to promote 

police officers in the order set by a promotional list based on 

criteria unilaterally established by the employer.  The appeals 

court affirmed the Commission’s ruling. 

 However, the determination as to whether a candidate meets 

all of the announced criteria must remain with the public 

employer.  In Borough of Glassboro v. FOP Lodge No. 108, 395 

N.J. Super. 644 (App. Div.), aff’d in part, rev’d and rem’d in 

part, 197 N.J. 1 (2008), an arbitration award ordered the 

employer to promote a sergeant who was denied elevation to the 

rank of lieutenant.  The grievant scored higher than the 
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promoted officer in the first two phases of the promotion 

process, but fell behind in the rankings after the final phase, 

a subjective oral examination.  The arbitrator found that the 

promotion denial was arbitrary because the employer had not 

explained how the last phase had caused the grievant to fall 

behind.  The Appellate Division upheld this conclusion and 

rejected arguments that the award would contravene the public 

interest by making objective tests the only permissible 

standard; subjective tests may still be used so long as an 

employer articulates the basis upon which it scores such tests.  

While the Supreme Court agreed that the employer completely 

failed to articulate why the candidates changed position after 

the final phase, it ruled [197 N.J. at 11-12]: 

If the record was inadequate regarding how Highley 

passed Amico during the third phase, it was equally 

deficient in respect of Amico's leadership skills and 

how, upon testing, he lost his lead. In short, it was 

beyond the arbitrator's power to fashion a remedy that 

promoted Amico. . . We thus remand the matter to the 

Borough to conduct a new Phase III proceeding. . . 

Both Amico and Highley have been serving as 

lieutenants for a considerable period of time.  We 

also acknowledge that creating a process to reflect 

the status and abilities of the candidates in 2004 is 

no mean feat. Nevertheless, unless the parties 

amicably resolve the case among themselves, the 

Borough must reschedule Phase III of the promotional 

proceeding and create an appropriate record to justify 

the appointment of one or the other of the candidates 

as of 2004, thereby resolving any outstanding back pay 

and seniority issues. 

  

  In Piscataway Tp. and Piscataway Tp. PBA Local 93, P.E.R.C. 

No. 2004-72, 30 NJPER 143 (¶57 2004), aff’d 31 NJPER 13 (¶7 
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2004), the Commission held mandatorily negotiable two procedural 

proposals raised by the PBA in successor contract negotiations.  

One concerned the order in which the Township would administer 

the various components of the promotional process - - e.g. oral 

interview before written exam.  The other sought to have the 

numerical scores of the written examination withheld until all 

other components of the promotional process were completed.  

Both proposals bore on the employees’ interests in having a 

promotional process free of favoritism or potential 

improprieties and neither proposal interfered with the 

employer’s ultimate right not to promote any officer who did not 

pass the written exam.  But, the employer’s failure to negotiate 

over those new procedures did not warrant rescinding the 

promotions of four police officers to sergeant, where the record 

did not indicate that the results of the promotional process 

would have been any different had the PBA's position on the two 

issues been incorporated into the promotional policy.  See 

Piscataway Tp. and Piscataway Tp. PBA Local 93, P.E.R.C. No. 

2005-79, 31 NJPER 176 (¶71 2005), aff'd 32 NJPER 417 (¶172 

2006).  The Commission declined to restrain binding arbitration 

of a grievance asking that the police chief respond to the 

union's inquiries and grievances about officers required to work 

out-of-title.
1
  City of Jersey City, P.E.R.C. No. 2007-67, 33 

                                                           
1
A good example of the “communication” issue discussed at the 

beginning of this outline. 
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NJPER 124 (¶44 2007).  However, the Commission restrained 

arbitration to the extent the grievance demanded that officers 

be promoted.  

 Public employers generally have a right to assign 

employees to meet the governmental policy goal of matching the 

best qualified employees to a particular job.  See City of 

Jersey City, P.E.R.C. No. 2007-7, 32 NJPER 278 (¶115 2006) (City 

had a right to change the work assignments of police sergeants 

and lieutenants; out-of-title pay claims could be submitted to 

arbitration); City of Elizabeth, P.E.R.C. No. 2007-11, 32 NJPER 

309 (¶128 2006) (where receipt of additional compensation is 

directly tied to an assignment to a particular position, the 

dominant issue is the employer's non-negotiable prerogative to 

assign employees).  Saddle Brook PBA Local 102 v. Saddle Brook 

Tp., App. Div. Dkt. No. A-1347-05T1 (3/21/07), confirmed an 

award finding that the employer did not violate the contract 

when it assigned police officers to work undercover on a special 

overnight shift and did not pay them overtime.  No mistake of 

law infected the arbitrator's conclusion that the chief's 

managerial authority included creating a special, temporary 

detail to work on a non-continuous shift to apprehend vandals.  

Atlantic Cty. Prosecutor's Office, P.E.R.C. No. 2008-24, 33 

NJPER 262 (¶99 2007) restrained arbitration to the extent a 

grievance challenged the decision to temporarily assign 

investigators to work from 5:30 p.m. to midnight to deal with an 
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investigation of multiple homicides.  The Commission declined to 

restrain arbitration over any claim that the employer violated 

contractual overtime provisions.   

 The Supreme Court has decreed that in each case involving 

the civilianization of work previously performed by police, the 

interests of employees and employers must be balanced to 

determine whether decisions to civilianize must be negotiated.  

City of Jersey City v. Jersey City POBA, 154 N.J. 555 (1998).  

The Commission and the Courts have had opportunities to apply 

Jersey City.  In Borough of Bogota and PBA Local 86, P.E.R.C. 

No. 99-77, 25 NJPER 129 (¶30058 1999), aff’d 26 NJPER 169 

(¶31066 App. Div. 2000), the Appellate Division held that, under 

the circumstances, the Borough had a prerogative to replace 

police officer dispatchers with civilians and to reassign the 

police officers to operational, investigative, supervisory, and 

crime prevention duties.  No job losses were contemplated.  In 

City of Passaic and PBA Local 14, P.E.R.C. No. 2000-8, 25 NJPER 

373 (¶30162 1999), the Commission held that the PBA could not 

submit its work preservation proposal to interest arbitration 

unless it was modified to preserve the City’s right to 

civilianize for policy reasons. 

 In markedly different settings, the Commission addressed, 

and reached opposite conclusions about, a public employer’s 

attempts to manually or electronically monitor the activities of 

police.  Union Tp., P.E.R.C. No. 2008-020, 33 NJPER 255 (¶95 
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2007) held that the employer violated the Act when it conducted 

surveillance of off-duty PBA members.  The primary dispute 

involved the principle that an employer must supply information 

to a majority representative if there is a probability that the 

information is potentially relevant and that it will be of use 

to the representative in carrying out its statutory duties.  The 

Commission ordered the employer to supply a list of jobs-in-blue 

program vendors to the union.  However, City of Paterson, 

P.E.R.C. No. 2007-62, 33 NJPER 143 (¶50 2007) held that the City 

had did not violate the Act when it placed overt security 

cameras inside and outside its public safety complex without 

notice to or negotiations with the unions.  The installation was 

to protect people and property and was not mandatorily 

negotiable. 

DISCIPLINE, GRIEVANCE ARBITRATION, AND RELATED ISSUES 

A new law will limit the duration of unpaid suspensions and 

provide quicker review of discharges for non-criminal offenses. 

 

 An officer’s ability to contest discipline has been 

addressed by both the courts and the Legislature.  A 1993 New 

Jersey Supreme Court decision prohibited the arbitration of 

police discipline cases.  State of New Jersey v. State Troopers 

Fraternal Ass’n, 130 N.J. 596 (1993).  However, since 1996 

binding arbitration to review minor discipline for all public 

employees except State troopers has been authorized.  See  

Monmouth Cty. and CWA, 300 N.J. Super. 272 (App. Div. 1997).  
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Discipline of police officers, whether employed by civil service 

or non-civil service jurisdictions, may be heard by an 

arbitrator where the penalty is a suspension or fine of five 

days or less and where the contract so provides.   

 When major discipline is imposed civil service police had 

a right to appeal to the Merit System Board, now once again 

known as the Civil Service Commission.  For non-civil service 

officers, major disciplinary actions are subject to review in 

the Superior Court pursuant to N.J.S.A. 40A:14-150.  Previously,  

all suspensions of non-civil service police, regardless of 

length, were reviewable only in court.   

 A new law (P.L. 2009, c. 16) that took effect June 1, 2009 

covering law enforcement officers and fire fighters, is expected 

to have a significant impact on the disciplinary review process, 

especially for non-civil service police who are discharged from 

their positions for disciplinary reasons that do not involve any 

criminal offense.  The law added 13 new sections to Title 40A 

(N.J.S.A. 40A:14-200 through 212) and amended the existing 

statutes that governed court review of disciplinary actions 

against non-civil service police officers and fire fighters 

(N.J.S.A. 40A:14-150 and N.J.S.A. 40A:14-22, respectively)

 First, if a police officer, either civil service or non-

civil service, is suspended without pay, the law provides, with 
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some adjustments, that the officer will be placed back on salary 

if the charges are not resolved within 180 days.
1
  

 Second, the law mandates expedited review of police 

discipline both for civil service and non-civil service police. 

   In civil service jurisdictions, police officers receiving 

major discipline will maintain the right to appeal to civil 

service.  However the law directs the office of administrative 

law to establish a group of administrative law judges who will 

hear these cases.  The Civil Service Commission is required to 

render a final decision within 45 days after an ALJ rules. 

 For non-civil service officers, the law gives them the 

option of using the current procedure, an action in Superior  

Court, or to use binding arbitration to have a discharge 

reviewed by filing an appeal with the Public Employment 

Relations Commission.  The Commission has established a special 

arbitration panel, comprised of neutrals experienced in employee 

discipline and discharge cases.  The law provides that a 

decision is to be issued by the arbitrator within 90 days after 

the arbitrator is appointed to hear a case. 

 The statute authorized the Commission to adopt temporary 

administrative rules to administer the new law.  Those rules, 

N.J.A.C. 19:12-6.1 through 6.8 are in Appendix C.  By its terms 

                                                           
1
 In a case decided by the Appellate Division in 2008, an officer was suspended without pay in contemplation of 

discharge on March 3, 2005 based on conduct that had occurred in January and February of that year.  A four day 

departmental hearing, conducted by the Township Administrator, started on September 21, 2005 and ended on June 

15, 2006.  On November 20, 2006, the Administrator issued a written report holding that termination was warranted.  

So even before the officer could file an appeal of his termination in Superior Court he was without pay for 629 days.  

The new statute will prevent similar situations.  
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the law is limited to discharges of non-civil service police 

officers: (1) where no criminal conduct is alleged; and (2) 

applies to discharges based on conduct occurring on or after 

June 1, 2009.  As of the beginning of March 2010, the Commission 

had processed only three such cases all of which were pending 

before the assigned arbitrators.  

Police Discipline: Procedural and due process issues; changes in  

penalties; payment of costs for dismissed/unproven charges. 

 

 The imposition of police discipline is governed by statute 

and generally provides for an internal hearing before discipline 

is imposed.  See N.J.S.A. 40A:14-147 et seq. and N.J.S.A. 11A:2-

13 (civil service employees).  This pre-disciplinary process is 

distinct from arbitration which is used to review minor 

discipline after it is imposed.  Monmouth recognizes that 

procedures used to impose discipline, including the right of the 

accused officer to a departmental hearing before the employer 

determines whether to impose discipline, are mandatorily 

negotiable and enforceable through grievance arbitration.  See 

also City of Passaic, P.E.R.C. No. 2000-54, 26 NJPER 75 (¶31027 

1999).  The arbitrator may consider procedural defects in 

assessing whether minor discipline was imposed for just cause. 

 Aristizibal v. City of Atlantic City, 380 N.J. Super. 405 

(Law Div. 2005), enjoined the City from proceeding with 

disciplinary hearings against police officers accused of 

participating in a "sick-out" in support of negotiations 
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demands.  The Court held that the City violated the requirement 

in N.J.S.A. 40A:14-147 that any complaint charging a police 

officer with violating an internal rule or regulation be filed 

no later than the 45th day after the date on which the 

complainant obtained sufficient information to bring charges.  

The Court concluded that there were valid reasons as of August 

23, 2004 for considering charges against officers who had failed 

to report to work on the two previous days; an immediate 

investigation should have been conducted; the City Administrator 

did not have statutory authority to initiate immediate 

disciplinary actions as N.J.S.A. 40A:14-118 vests disciplinary 

authority in the chief of police; and the pendency of Chancery 

Division proceedings seeking an injunction against the sick-out 

and possible sanctions did not justify a delay until November in 

starting that investigation.  The Court listed six principles 

for applying the 45-day rule under N.J.S.A. 40A:14-147: 

1.  The 45-day period runs from the date upon which 

the person responsible for the filing of the 

disciplinary complaint receives sufficient 

information upon which to base a complaint. 

 

2.  The statute contemplates that an investigation 

may be necessary before a decision can be made as 

to whether a basis exists to initiate disciplinary 

charges.  However, extensive bureaucratic delay in 

conducting investigations and bringing disciplinary 

charges is unacceptable. 

 

3.  The 45-day rule applies to the filing of a 

disciplinary complaint, rather than the date of the 

service of the complaint upon the police officer. 

 

4.  The intent of the statute is to protect law 

enforcement officers from an appointing authority 
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unduly and prejudicially delaying the imposition of 

disciplinary action. 

 

5.  The 45-day time limit does not apply if an 

investigation of a police officer for violation of 

the internal rules or regulations is included 

directly or indirectly with a concurrent 

investigation of the officer for a violation of the 

criminal laws.  In such event, the 45-day time 

limit will commence on the day after the 

disposition of the criminal investigation. 

 

6.  The requirement that the disciplinary hearing 

take place within 10 to 30 days from the service of 

the Complaint underscores the statutory intent that 

disciplinary matters be resolved expeditiously. 

 

 A police union can negotiate to have officers represented 

by an attorney at pre-disciplinary hearings.  In a decision 

affirmed by the Appellate Division, the Commission declined to 

restrain arbitration of a grievance alleging that the employer 

should not have barred an officer from using an attorney to 

represent him.  NJIT and NJIT Superior Officers Ass’n, 29 NJPER 

415 (¶139 App. Div. 2003), aff’g P.E.R.C. No. 2003-9, 29 NJPER 

343 (¶33120 2002), holds that the Union could argue to an 

arbitrator that the term “representative” in N.J.S.A. 34:13A-

3(e) included the right to be represented by a union attorney. 

 The majority representative has the power to determine 

which grievances it wants to submit to binding arbitration, 

normally the final stage of the negotiated procedure.  See 

D’Arrigo v. N.J. State Bd. of Mediation, 119 N.J. 74 (1990).  At 

the initial or lower levels, many grievance procedures allow an 

individual employee to file a grievance and advance it to the 



 23 

next step.  But normally, only the majority representative can 

seek to invoke the final step, arbitration.  That is so even 

where the grievances involve employee discipline.  In Middlesex 

Cty. Sheriff’s Officers, FOP Lodge and Eckel, 27 NJPER 103 

(¶32040 App. Div. 2001), a police officer, also the FOP 

President, sought to arbitrate a disciplinary grievance without 

the consent or participation of the PBA, the majority union.  

The Commission refused to appoint an arbitrator, holding that 

the contract did not clearly authorize a minority organization 

to demand arbitration.  The Court agreed, adding that N.J.S.A. 

34:13A-5.3 bars a minority union from presenting or processing 

grievances.  A minority union officer is still protected by the 

Act.  See the discussion of the case involving these same 

parties under the Unfair Practices section of this outline.  

Both parties should use a grievance procedure to settle 

employer-employee disputes at its lowest levels.  City of 

Newark, P.E.R.C. No. 2008-34, 33 NJPER 316 (¶120 2007), recon. 

den. P.E.R.C. No. 2008-53, __ NJPER __ (¶__ 2008) holds that an 

employer could not unilaterally rescind a grievance settlement 

reached by its police director under the negotiated grievance 

procedure.  Such a rescission repudiated the grievance 

procedure. 

 Padovano v. Borough of E. Newark, 329 N.J. Super. 204 

(App. Div. 2000), vacated an award reinstating a police captain 

and awarding him back pay because disciplinary hearings were not 
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conducted in a timely fashion.  The Court held that the police 

captain did not have standing to demand arbitration under the 

parties’ contract.  That right belonged exclusively to the 

majority representative,  the PBA, and therefore the award had 

to be vacated.  The Court rejected an argument that the PBA had 

assigned the right to arbitrate the grievance to the individual 

employee. The Court also held that the hearing officer who heard 

the disciplinary charges had the power to reconsider his initial 

recommendation that Padovano be dismissed and to recommend 

instead a 120-day suspension. 

 Watson v. City of E. Orange, 175 N.J. 442 (2003), aff’g 

358 N.J. Super. 1 (App. Div. 2001), upheld the discharge of a 

police officer for violating a “last chance” agreement.  The 

officer had been suspended for 90 working days for firing his 

service revolver on a college campus and the last chance 

agreement conditioned the officer’s continued employment on 

enrolling in an alcohol recovery program that was mutually 

acceptable to the employer and the employee.  The agreement 

further provided that the employer would determine in its sole 

discretion whether these conditions had been met.  Despite his 

supervisor’s directive, the officer did not enroll in a program 

until 15 days before his suspension ended and the record did not 

show that he completed the program.  Four justices concluded 

that the last chance agreement permitted the employer to 

discharge the officer for not completing the recovery program 
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during the 90 day suspension.  Three dissenting justices would 

have found that the agreement required the police officer to 

enroll in the recovery program, but not to complete it during 

the suspension and that the suspension could be extended until 

he did. 

 A 2006 amendment to the Act and a Supreme Court decision 

have emphasized that binding arbitration is a favored method to 

resolve disputes involving public employees and that arbitration 

awards will be subject to a narrow scope of review. 

 In 2006 the following paragraph was added to N.J.S.A. 

34:13A-5.3: 

In interpreting the meaning and extent of a 

provision of a collective negotiation agreement 

providing for grievance arbitration, a court or 

agency shall be bound by a presumption in favor of 

arbitration. Doubts as to the scope of an 

arbitration clause shall be resolved in favor of 

requiring arbitration. 

 

 The Supreme Court has given effect to this language.  See 

Board of Educ. of Borough of Alpha v. Alpha Educ. Ass'n, 190 

N.J. 34 (2006). 

 And, in New Jersey Turnpike Auth. v. Local 196, IFPTE, 190 

N.J. 283 (2007), the Supreme Court emphasized that review of a 

public sector grievance arbitration award is limited. It upheld 

a grievance arbitration award reinstating a toll collector who 

shot a paint ball gun at a passing vehicle while he was driving 

home from work and was still in uniform.  An Appellate Division 

panel vacated the award on the grounds the public policy 
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required termination for the misconduct, but the Supreme Court 

reasoned that the focus of a public policy analysis should be on 

the remedy ordered rather than the misconduct penalized.  The 

arbitrator imposed a substantial penalty by denying back pay for 

an employee suspended for 11 months and also conditioned 

reinstatement on the employee's passing a psychological fitness 

test and undergoing monitoring.  The Court also stressed the 

importance of the legislative policy favoring final and binding 

arbitration and concluded that given that policy, an award 

should not be set aside for other public policy reasons unless 

the remedy violated a clear mandate of public policy embodied in 

statute, regulation, or legal precedent.
2
 

 In PBA Local 240, Monmouth Cty. Correction Officers Ass’n 

v. Monmouth Cty. Sheriff and Monmouth Cty. Freeholders Bd., App 

Div. Dkt No. A-5826-98T1 (6/19/2000), the Court upheld an award 

finding the employer had violated a past practice concerning the 

imposition of fines in lieu of suspensions as a disciplinary 

penalty.  The court said that a past practices clause could be 

used to sustain the grievance even though the policy alleged to 

have been changed was not explicitly spelled out.  The Court 

held that the arbitrator’s findings were “reasonably debatable” 

and sustained the award. 

                                                           
2
Prior to the arbitration, a Superior Court judge held that the 

toll collector was not required, under a forfeiture law, to lose 

his job.  The Prosecutor agreed with the Court’s ruling.  
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 In Herzog v. Fairfield Tp., 349 N.J. Super. 602 (App. Div. 

2002), a case involving a non-civil service municipality, an 

officer’s demotion and termination were initially reviewed in 

Superior Court pursuant to N.J.S.A. 40A:14-150.  The trial judge 

rejected the officer’s claim that he was statutorily entitled to 

be paid during the period between the start of his suspension 

and the holding of a departmental hearing.  On appeal, the 

Appellate Division sustained the officer’s demotion and 

termination, but held that "suspensions without pay are 

precluded for [police] officers charged solely with violations 

of departmental rules or regulations, except where conduct 

equivalent to the most serious of crimes involving moral 

turpitude or dishonesty is supportably alleged."  The Court held 

that the petitioning officer should be paid during his 

suspension because the charge against him - - reading a 

confidential internal affairs document and giving it to a 

newspaper - - was not of the prescribed gravity. 

 Officers who are exonerated of disciplinary charges may 

have statutory or contractual rights to payment of fees incurred 

to defend the charges.  Oches v. Middletown Tp. Police Dept., 

155 N.J. 1 (1998), held that the Merit System Board may award 

counsel fees to a police officer who prevailed in a disciplinary 

proceeding in which he was charged with tape-recording a 

promotion interview.  The Court rejected an argument that 

N.J.S.A. 40A:14-155 precludes such payments in any proceeding 
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not "arising out of and directly related to the lawful exercise 

of police powers in the furtherance of his [or her] official 

duties."  The Court observed that under the discipline amendment 

to N.J.S.A. 34:13A-5.3, a negotiated agreement may provide for 

reimbursement of counsel fees for police who have disciplinary 

charges resolved in their favor.  Thus, a police union could 

propose such language during negotiations. 

 In Aperuta v. Pirrello, 381 N.J. Super. 449 (App. Div. 

2005), the Court required the employer to provide a defense to a 

police officer who was sued for defamation after he told a third 

party that the plaintiff may have AIDS.  The third party had a 

relationship with the plaintiff and the police officer told him 

about what he believed to be the plaintiff's condition because 

he did not want him to risk getting AIDS.  The Court held that  

N.J.S.A. 40:14-155 applied because the legal proceeding "was 

directly related to the lawful exercise of police powers in the 

furtherance of his official duties."  The police officer was 

sued because of an affirmative act taken to protect the third 

party; his conduct was not a "perversion" of his job or taken to 

accomplish an "ulterior illegal goal."  The Court also found 

that the officer's action was within the "scope of his 

employment."  It reasoned that the scope of employment test 

accorded with N.J.S.A. 40A:14-155.  A concurring opinion by 

Judge Weissbard would abandon the "perversion" and "ulterior or 

illegal goal" tests and adopt "the scope of employment" test. 
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 A police union and a public employer can agree to 

indemnify police officers from damage awards in circumstances 

beyond those required by law.  An Appellate Division panel 

affirmed a PERC scope of negotiations ruling and confirmed a 

grievance arbitration award in City of Newark and Police 

Superior Officers Ass’n, P.E.R.C. No. 2003-68, 29 NJPER 121 (¶38 

2003), aff’d 31 NJPER 9 (¶6 App. Div. 2004).  The Commission 

declined to restrain arbitration over a claim that the City 

violated the parties’ contract when it did not indemnify a 

police officer for $30,000 in compensatory damages awarded by a 

civil jury in a civil rights lawsuit filed by a prisoner.  The 

Court held that N.J.S.A. 40A:14-155 did not preempt a clause 

requiring indemnification for compensatory damages based on acts 

arising in the course of an officer’s employment and that any 

public policy challenge to the award had to be made in court and 

not before PERC.  In a related Merit System Board proceeding, 

disciplinary charges alleging that the officer physically and 

verbally assaulted the prisoner during the incident that gave 

rise to the lawsuit, were dismissed. 

 N.J.S.A. 40A:14-181.1 and 181.2 respectively define ticket 

and arrest quotas and bar departments from establishing them.  

N.J.S.A. 40A:14-181.2 bars a department from evaluating an 

officer for promotion, demotion, dismissal or other personnel 

actions based solely on the number of arrests or citations, but 

allows that activity to be used in evaluations.  
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UNFAIR PRACTICES 

 N.J.S.A. 34:13A-5.4 sets out employer and employee 

organization unfair practices.  They include interfering with 

protected rights, retaliating because of protected activity, and 

refusing to negotiate or process grievances in good faith. 

 In re Bridgewater Tp., 95 N.J. 235 (1984), establishes the 

tests for assessing allegations of anti-union discrimination.  

Under Bridgewater, no violation will be found unless the 

charging party has proved, by a preponderance of the evidence on 

the entire record, that protected conduct was a substantial or 

motivating factor in the adverse action.  This may be done by 

direct evidence or by circumstantial evidence showing that the 

employee engaged in protected activity, the employer knew of 

this activity and the employer was hostile toward the exercise 

of the protected rights.  Id. at 246.  If the employer did not 

present any evidence of a motive not illegal under our Act or if 

its explanation has been rejected as pretextual, there is 

sufficient basis for finding a violation without further 

analysis.  Sometimes, however, the record demonstrates that both 

motives unlawful under our Act and other motives contributed to 

a personnel action.  In these dual motive cases, the employer 

will not have violated the Act if it can prove, by a 

preponderance of the evidence on the entire record, that the 

adverse action would have taken place absent the protected 

conduct.  Id. at 242.  This affirmative defense, however, need 
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not be considered unless the charging party has proved, on the 

record as a whole, that anti-union animus was a motivating or 

substantial reason for the personnel action.  Conflicting proofs 

concerning the employer’s motives are for the Commission to 

resolve. 

 Police chiefs are sometimes involved in union animus cases 

involving discipline, promotions, demotions and assignments.  

Here are some examples. 

No violation found 

 In Hillsborough Tp. v. Hillsborough PBA Local No. 205, 27 

NJPER 266 (¶32095 App. Div. 2001), rev’g P.E.R.C. No. 2000-82, 

26 NJPER 207 (¶31085 2000), the Court reversed the Commission 

which had held that the Township violated 5.4a(1) and (3) by 

singling out the PBA president for discipline as a result of the 

letter he sent on the PBA’s behalf criticizing a police officer 

for ticketing the mother of a PBA officer in a neighboring 

community.  The Court found no evidence that the PBA members had 

asked the president to refer to the “honor code” in the letter.  

It concluded that the president could be disciplined for 

including those references.  See also City of Newark, P.E.R.C. 

No. 88-143, 14 NJPER 429 (¶19175 1988) (transfer made to avoid 

personality clash between officer and supervisor, not in 

retaliation for filing of grievance). 

 In City of Trenton and Trenton Superior Officers 

Association, 30 NJPER 199 (¶74 App. Div. 2004), aff’g P.E.R.C. 
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No. 2002-70, 28 NJPER 243 (¶33092 2002), a Deputy Chief alleged 

that his leadership of the Superior Officers Association was a 

motivating factor in the City’s decision to pass him over for 

chief and constituted anti-union discrimination.  The Appellate 

Division affirmed the Commission’s dismissal of the charges 

relying at length on the findings and reasoning of the 

Commission’s Hearing Examiner who heard the testimony and issued 

an extensive report.  

Violation found 

 In Middlesex Cty. Sheriff and Eckel, P.E.R.C. No. 2003-4, 

28 NJPER 308 (¶33115 2002), aff’d, 30 NJPER 239 (¶89 App. Div. 

2004), certif. den. 182 N.J. 151 (2004), the Commission ordered 

the Sheriff to rescind a reassignment and reduce a suspension 

given to the president of the FOP, the minority union.  The 

discipline was issued in response to the FOP official’s 

protected conduct consisting of inquiries and questions about 

the drug testing of investigators.  The officer improperly left 

his post, but the Appellate Division agreed that the long 

suspension was motivated in part by hostility towards protected 

activity and had to be reduced and the transfer was also 

punishment for  protected activity.  The Supreme Court declined 

to review the case. 

  In City of Somers Point, P.E.R.C. No. 2003-40, 28 NJPER 

586 (¶33182 2002), adopting H.E. NO. 2003-3, 28 NJPER 358 

(¶33130 2002), the chief violated the Act by disciplining an 



 33 

officer because she had filed a memorandum protesting the City’s 

refusal to adjust her schedule to accommodate her National Guard 

obligations.  The officer also filed a lawsuit asserting that 

the City’s action violated the Law Against Discrimination and 

the Conscientious Employee Protection Act (“CEPA”).  While the 

Commission does not enforce these statutes, complaints about 

workplace issues presented through grievances or unfair practice 

charges may involve issues pertinent to more than one law 

providing employees with rights and protections.  The officer’s 

complaint was protected by the Act, irrespective of whether it 

met the requirements for a formal grievance or whether her claim 

had merit.  Absent proof that disruption resulted, an officer 

cannot be disciplined for going “outside the chain of command” 

with respect to activity protected by the Act.  See also  City 

of Hackensack, P.E.R.C. No. 78-71, 4 NJPER 190 (¶4096 1978), 

aff’d NJPER Supp.2d 58 (¶39 App. Div. 1979). 

 Though most chiefs may have had leadership positions in 

police unions, a chief cannot take sides in elections between 

the FOP and PBA for the right to represent police nor interfere 

with  officers’ rights to choose the union to represent them.  

Thus in Carteret Bor., P.E.R.C. No. 91-43, 16 NJPER 592 (21260 

1990), the chief’s transfer of a union delegate and the deputy 

chief’s interference with that officer’s union organizing 

violated the Act. 
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INTEREST ARBITRATION 

 If a municipality and its police unions are unable to 

reach voluntary agreement on the terms of a collective 

negotiations agreement, N.J.S.A. 34:13A-14 et seq. provides for 

interest arbitration as a binding terminal procedure.  If a 

public employer and a union representing police can’t reach 

agreement on a new contract, the issues remaining in dispute may 

be submitted to an interest arbitrator appointed by the 

Commission.  The interest arbitration law was passed in 1977, 

effective for January 1, 1978 contracts.  Following a 1993 

Supreme Court decision, in 1996 the Legislature revised the 

original law, calling it the Police and Fire Public Interest 

Arbitration Reform Act.  A number of recently passed new laws, 

described in Appendix B, are expected to have an impact on the 

interest arbitration process.  

 Negotiations must begin at least 120 days before a 

collective negotiations agreement expires and the parties must 

meet at least three times within that period unless they agree 

to postpone the second and third meetings.  A violation of these 

deadlines constitutes an unfair practice.  A petition to 

initiate interest arbitration may be filed on or after the 

contract expiration date.  If the parties have not agreed upon 

an arbitrator from the Commission’s special panel, the 

Commission shall select the arbitrator by lot.  An award must be 
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issued within 120 days of an arbitrator’s selection by the 

parties or assignment by the Commission.  An arbitrator may 

petition the Commission for an extension of not more than 60 

days.  The parties may also agree to one or more extensions. 

 The Reform Act provides for conventional arbitration 

unless the parties have agreed upon a different method of 

arbitration.  In conventional arbitration, the arbitrator hears 

each side and renders a decision that is not limited to the 

parties’ positions.  The law sets the criteria the arbitrator 

must consider and an award must diligently discuss those 

factors.  Appeals from arbitrators’ decisions go to the 

Commission.  Previously they were heard in Superior Court. 

 In its interest arbitration appeal decisions, the 

Commission has stated that the Reform Act entrusts the 

arbitrator with weighing the evidence and fashioning an award.  

However, the Commission will vacate an award if the appellant 

shows that the arbitrator did not give due weight to the factors 

in the Reform Act, violated the Arbitration Act, or issued an 

award that is not supported by substantial credible evidence in 

the record.  See, e.g., Cherry Hill Tp., P.E.R.C. No. 97-119, 23 

NJPER 287 (¶28131 1997); Middlesex Cty., P.E.R.C. No. 98-46, 23 

NJPER 595 (¶28293 1997).  Applying this standard, the Commission 

has affirmed several awards and vacated and remanded others, 

where the arbitrator did not consider all evidence or arguments 

or did not explain the reasons for the award. 
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 In Teaneck Tp. and FMBA Local No. 42, P.E.R.C. No. 2000-

33, 25 NJPER 450 (¶30199 1999), aff’d in part, rev’d in part, 

353 N.J. Super. 289 (App. Div. 2002), aff’d 177 N.J. 560 (2003), 

the Court held: the record supported the award of an EMT 

stipend; the FMBA’s proposal of a 24/72 work schedule for 

firefighters was mandatorily negotiable; and whether the 

implementation of the schedule should await the adoption of a 

similar schedule for superior officers should be decided by the 

interest arbitrator.  Recently a Superior Court judge upheld a 

Commission rule providing that interest arbitration hearings 

were not open to the public.  In re Interest Arbitration Hearing 

between the Township of Hopewell and Hopewell PBA Local 342,  

Dkt. No. C-14-08 (2/4/08).   

OTHER ISSUES 

 Stowell v. New Jersey Ass’n of Chiefs of Police, 325 N.J. 

Super. 512 (App. Div. 1999), allows the State Association of 

Chiefs of Police to expel a retired member who became an 

attorney and now provides legal representation to municipalities 

that have disputes with their police chiefs. 

 N.J.S.A. 11A:6-10 and N.J.S.A. 40A:14-177 had provided 

paid convention leave to members of a variety of police and fire 

fighter organizations including some whose members shared a 

common race, ethnic heritage, or gender.  The laws were amended  

after New Jersey State FMBA v. North Hudson Reg. Fire and 

Rescue, 340 N.J. Super. 577 (App. Div. 2001) certif den., 170 
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N.J. 88 (2001), held that those statutes violated the New Jersey 

Constitution’s ban on “special legislation.”
3
  These laws are now 

essentially identical and provide that public employers may give 

a leave of absence with pay to employees who are: 

[D]uly authorized representatives of an employee 

organization defined as a "representative" in 

subsection e. of section 3 of P.L.1941, c.100 

(C.34:13A-3) and affiliated with the New Jersey 

Policemen’s Benevolent Association, Inc., Fraternal 

Order of Police, Firemen’s Mutual Benevolent 

Association, Inc. or the Professional Fire Fighters 

Association of New Jersey to attend any State or 

national convention of the organization, provided, 

however, that no more than 10 percent of the 

employee organization’s membership shall be 

permitted such a leave of absence with pay, except 

that no less than two and no more than 10 

authorized representatives shall be entitled to 

such leave, unless more than 10 authorized 

representatives are permitted such a leave of 

absence pursuant to a collective bargaining 

agreement negotiated by the employer and the 

representatives of the employee organization, and 

for employee organizations with more than 5,000 

members, a maximum of 25 authorized representatives 

shall be entitled to such leave. The leave of 

absence shall be for a period inclusive of the 

duration of the convention with a reasonable time 

allowed for travel to and from the convention, 

provided that such leave shall be for no more than 

seven days. A certificate of attendance at the 

convention shall, upon request, be submitted by the 

representative so attending. 

 

 The Commission held that an employer did not violate the 

Act when it limited the paid convention leaves to two officers 

in conformance with N.J.S.A. 40A:14-177.  Bor. of Bernardsville, 

P.E.R.C. No. 2007-8, 32 NJPER 280 (¶116 2006).  The Legislature 

                                                           
3
The New Jersey Association of Chiefs of Police was named in the 

laws found unconstitutional in North Hudson.  That group is not 

listed in the new version of the statutes. 
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set minimums and maximums and specified one set of circumstances 

under which a collective negotiations agreement could exceed the 

maximum.  That exception did not apply to this case, where the 

union wanted three paid leaves rather than the two authorized 

and required by this preemptive statute. 
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Appendix A.  Cases interpreting N.J.S.A. 40A:14-118 

 N.J.S.A. 40A:14-118, defining the respective roles of a 

police chief and the governing body of a municipality, reads: 

The governing body of any municipality, by 

ordinance, may create and establish, as an 

executive and enforcement function of municipal 

government, a police force, whether as a department 

or as a division, bureau or other agency thereof, 

and provide for the maintenance, regulation and 

control thereof. Any such ordinance shall, in a 

manner consistent with the form of government 

adopted by the municipality and with general law, 

provide for a line of authority relating to the 

police function and for the adoption and 

promulgation by the appropriate authority of rules 

and regulations for the government of the force and 

for the discipline of its members. The ordinance 

may provide for the appointment of a chief of 

police and such members, officers and personnel as 

shall be deemed necessary, the determination of 

their terms of office, the fixing of their 

compensation and the prescription of their powers, 

functions and duties, all as the governing body 

shall deem necessary for the effective government 

of the force. Any such ordinance, or rules and 

regulations, shall provide that the chief of 

police, if such position is established, shall be 

the head of the police force and that he shall be 

directly responsible to the appropriate authority 

for the efficiency and routine day to day 

operations thereof, and that he shall, pursuant to 

policies established by the appropriate authority:  

 

a. Administer and enforce rules and 

regulations and special emergency 

directives for the disposition and 

discipline of the force and its officers 

and personnel;  

 

b. Have, exercise, and discharge the 

functions, powers and duties of the 

force;  

 

c. Prescribe the duties and assignments 

of all subordinates and other personnel;  
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d. Delegate such of his authority as he 

may deem necessary for the efficient 

operation of the force to be exercised 

under his direction and supervision; and  

 

e. Report at least monthly to the 

appropriate authority in such form as 

shall be prescribed by such authority on 

the operation of the force during the 

preceding month, and make such other 

reports as may be requested by such 

authority.  

 

As used in this section, "appropriate authority" 

means the mayor, manager, or such other appropriate 

executive or administrative officer, such as a 

full-time director of public safety, or the 

governing body or any designated committee or 

member thereof, or any municipal board or 

commission established by ordinance for such 

purposes, as shall be provided by ordinance in a 

manner consistent with the degree of separation of 

executive and administrative powers from the 

legislative powers provided for in the charter or 

form of government either adopted by the 

municipality or under which the governing body 

operates.  

 

Except as provided herein, the municipal governing 

body and individual members thereof shall act in 

all matters relating to the police function in the 

municipality as a body, or through the appropriate 

authority if other than the governing body.  

 

Nothing herein contained shall prevent the 

appointment by the governing body of committees or 

commissions to conduct investigations of the 

operation of the police force, and the delegation 

to such committees or commissions of such powers of 

inquiry as the governing body deems necessary or to 

conduct such hearing or investigation authorized by 

law. Nothing herein contained shall prevent the 

appropriate authority, or any executive or 

administrative officer charged with the general 

administrative responsibilities within the 

municipality, from examining at any time the 

operations of the police force or the performance 

of any officer or member thereof. In addition, 

nothing herein contained shall infringe on or limit 

the power or duty of the appropriate authority to 
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act to provide for the health, safety or welfare of 

the municipality in an emergency situation through 

special emergency directives. 

 

 This statute has been applied to a variety of police 

department administration issues.  Here is a sampling. 

 Murphy v. Luongo, 338 N.J. Super. 260 (App. Div. 2001), 

held that a mayor could appoint an interim police chief without 

the Council’s approval.  The Council must approve permanent 

appointments.  

 More recently, and in a similar vein, Hawthorne PBA Local 

200 v. Borough of Hawthorne, 400 N.J. Super. 51 (App. Div. 2008) 

held that in a Faulkner Act municipality, the council could, by 

adopting an ordinance, lawfully vest the mayor with the power to 

appoint and promote police officers.  The PBA had sought to void 

the ordinance as an encroachment on the Council’s powers under 

N.J.S.A. 40A:14-118.   

 Harrison v. Roxbury Tp., App. Div. Dkt. No. A-0247-99T3 

(11/22/00), found that the Township Manager was the appropriate 

authority under N.J.S.A. 40A:14-118 for adopting a police duty 

manual and that a Council resolution approving the manual was 

invalid surplusage.  The manual’s rules were not required to be 

adopted by ordinance and disciplinary action pursuant to the 

manual was valid.  

 In Marjarum v. Hamilton Tp., 336 N.J. Super. 85 (App. Div. 

2000), the Court found that a police officer was properly 

suspended for rudeness to the public even though the Township’s 
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disciplinary rules had not been validly adopted by an 

appropriate authority – the mayor, manager, or public safety 

director – under N.J.S.A. 40A:14-118.  A validly promulgated 

rule is not a precondition to expecting public courtesy. 

 In Ruark v. City of Atlantic City, App. Div. Dkt. No. A-

3889-97T3 (6/8/99), the Court voided disciplinary rules and a 

police officer’s suspension because an ordinance establishing a 

police department had never been adopted.  A mayor’s executive 

order adopting a department manual cannot substitute for the 

ordinance required by N.J.S.A. 40A:14-118. 

 PBA, North Brunswick, Local 160 v. North Brunswick Tp., 

318 N.J. Super. 544 (App. Div), certif. den. 161 N.J. 150 

(1999), held that N.J.S.A. 40A:14-118 lets a township appoint a 

Director of Police (rather than a chief) and empower the 

Director to issue  rules and oversee daily operations.  The PBA 

argued that such an action impermissibly mixed legislative and 

executive functions. 

 In contrast, Jordan v. Harvey, 381 N.J. Super. 112 (App. 

Div. 2005), holds that the City of Asbury Park could not 

authorize its police director to perform law enforcement duties.  

The police director position was a civilian one and the State 

regulatory scheme concerning the qualifications and appointment 

of police officers and police chiefs precludes a municipality 

from conferring such powers on an employee in a manner other 

than that specifically authorized by statute.  Permitting a 
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civilian police director to engage in law enforcement activities 

could enable a municipality to circumvent training requirements 

and age restrictions and the statutory requirement that police 

chiefs be appointed by promotion from within the department. 
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APPENDIX B 

NEW LAWS AFFECTING MUNICIPAL GOVERNMENT AND POLICE DEPARTMENTS 

 

In 2007, several pieces of legislation were enacted addressing 

property tax reform and related issues.  Here is a summary of 

some of the labor relations issues associated with these laws.  

Readers are cautioned to review the complete text of the new 

laws carefully rather than rely on this summary.   

P.L. 2007, c.62 (A1) 

 This law caps any increase in the property tax levy at 4%, 

with certain exceptions and waivers for local government and 

school districts.  The cap is in effect for budgets beginning on 

or after July 1, 2007.  The law amends N.J.S.A. 34:13A-16 to add 

a ninth factor to the eight factors specified by N.J.S.A. 

34:13A-16g - - "statutory restrictions imposed on the employer" 

- - and requires interest arbitrators to consider this cap 

(Sections 10, 14 and 47). 

N.J.S.A. 40A:65-1 through 35  

 This law promotes shared services, joint meetings and 

municipal consolidations.   

 In a shared services agreement, one public entity provides 

services under contract for another.  PERC is authorized to 

provide technical advice and mediation services to integrate 

separate labor agreements into a single agreement.  PERC may 

order binding arbitration pursuant to the Police and Fire Public 
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Interest Arbitration Reform Act to integrate any labor agreement 

(Section 12).   

 Under a joint meeting contract, a new public entity is 

created to provide a governmental service for two or more local 

units.  The terms and conditions of employment of existing 

contracts apply until a new agreement is signed.  PERC is 

authorized to provide technical advice and mediation services to 

integrate separate labor agreements into a single agreement.  

PERC may order binding arbitration pursuant to the Police and 

Fire Public Interest Arbitration Reform Act to integrate any 

labor agreement (Section 18).   

 The determination of which employees are transferred, 

retained or terminated for reasons for economy or efficiency 

under a shared services agreement or joint meeting contract is 

vested with either the local unit or the new entity, depending 

on the circumstances, subject to the provisions of any 

collective bargaining agreements within the local units 

(Sections 11 and 19).   

 Where municipalities consolidate, PERC is authorized to 

provide technical advice to assist in integrating separate labor 

agreements and to adjust the structure of collective 

negotiations units.  Unlike joint meetings, no provision 

requires the preservation of the terms of existing contracts 

pending a new agreement or refers to interest arbitration 

(Section 27).   
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 The statute requires that whenever local governments 

propose to establish or modify salaries, benefits or other 

compensation, they must first publish an employee compensation 

disclosure form and hold a public meeting ten days before taking 

any action (Section 40).   

 The Commission may propose rules with regard to its 

responsibilities and establish a fee schedule to cover the costs 

of services (Section 34).   

 Within 14 days of receiving a decision, a party aggrieved 

by a decision of a mediator or arbitrator may file a notice of 

appeal of an award to the Commission.  The Commission may permit 

oral argument and then affirm, modify, correct or vacate the 

award, or remand to the same or another arbitrator, selected by 

lot, for reconsideration.  An aggrieved party may appeal to the 

Appellate Division (Section 34). 

P.L. 2007, c. 54 (A15) 

 This law establishes a "Local Unit Alignment, 

Reorganization, and Consolidation Commission" to develop 

proposals to effectuate the consolidation of, and sharing of 

services among, pairs or groups of municipalities, fire 

districts, and other taxing districts.  Proposed consolidations 

approved by the Legislature will be submitted to the affected 

voters. 
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Appendix C. Selected provisions of P.L. 2009, c.16 

Definitions 

N.J.S.A. 40A:14-200  Definitions relative to suspension, 

termination of certain law enforcement officers, firefighters. 

 

    As used in this act: 

     “Law enforcement agency” or “agency” means any public 

agency, other than the Department of Law and Public Safety, but 

not including the Juvenile Justice Commission, any police force, 

department, or division within the State, or any county or 

municipality thereof, which is empowered by statute to act for 

the detection, investigation, arrest, conviction, detention, or 

rehabilitation of persons violating the criminal laws of this 

State. 

     “Law enforcement officer” or “officer” means any person who 

is employed as a permanent full-time member of any State, 

county, or municipal law enforcement agency, department, or 

division of those governments who is statutorily empowered to 

act for the detection, investigation, arrest, conviction, 

detention, or rehabilitation of persons violating the criminal 

laws of this State and statutorily required to successfully 

complete a training course approved by, or certified as being 

substantially equivalent to such an approved course, by the 

Police Training Commission pursuant to P.L.1961, c.56 (N.J.S.A. 

52:17B-66 et seq.). 
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     “Paid firefighter” or “firefighter” means any full-time 

paid firefighter employed by a public fire department. 

     “Public fire department” or “department” means any 

department of a municipality, county, fire district or the State 

or any agency thereof having employees engaged in firefighting 

provided that such firefighting employees are included in a 

negotiating unit exclusively comprised of firefighting 

employees. 

A. Pertaining to Civil Service Jurisdictions 

N.J.S.A. 40A:14-201  Law enforcement officer, firefighter, 

suspension, termination, final determination, payment status. 

 

     a. When a law enforcement officer employed by a law 

enforcement agency or a firefighter employed by a public fire 

department that is subject to the provisions of Title 11A of the 

New Jersey Statutes is suspended from performing his official 

duties without pay for a complaint or charges, other than (1) a 

complaint or charges relating to the subject matter of a pending 

criminal investigation, inquiry, complaint, or charge whether 

pre-indictment or post indictment, or (2) when the complaint or 

charges allege conduct that also would constitute a violation of 

the criminal laws of this State or any other jurisdiction, and 

the law enforcement agency employing the officer or the public 

fire department employing the firefighter seeks to terminate 

that officer’s or firefighter’s employment for the conduct that 

was the basis for the officer’s or firefighter’s suspension 
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without pay, a final determination on the officer’s or 

firefighter’s suspension and termination shall be rendered 

within 180 calendar days from the date the officer or 

firefighter is suspended without pay. 

     If a final determination is not rendered within those 180 

days, as hereinafter calculated, the officer or firefighter 

shall, commencing on the 181st calendar day, begin again to 

receive the base salary he was being paid at the time of his 

suspension and shall continue to do so until a final 

determination on the officer’s or firefighter’s termination is 

rendered. 

     b. The 180 calendar day period shall commence on the date 

that the officer or firefighter is suspended without pay and 

shall be calculated as follows: 

     (1) The calendar days that accrue between the date the 

officer or firefighter is terminated by his employing agency or 

department and the date on which the officer or firefighter 

files his appeal of his termination with the Office of 

Administrative Law shall not be used in calculating the date 

upon which the officer or firefighter is entitled, pursuant to 

subsection a. of this section, to receive his base salary 

pending a final determination on his appeal; 

     (2) If the officer or firefighter or his representative 

requests and is granted a postponement of a hearing or any other 

delay before the 181st calendar day, the calendar days that 
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accrue during that postponement or delay shall not be used in 

calculating the date upon which the officer or firefighter is 

entitled, pursuant to subsection a. of this section, to receive 

his base salary pending a final determination on his appeal; 

     (3) If the officer or firefighter or his representative 

causes by his actions a postponement, adjournment or delay of a 

hearing before the 181st calendar day, the calendar days that 

accrue during that postponement, adjournment or delay shall not 

be used in calculating the date upon which the officer or 

firefighter is entitled, pursuant to subsection a. of this 

section, to receive his base salary pending a final 

determination on his appeal; 

     (4) If the officer and the agency or the firefighter and 

the department agree to any postponement or delay of a hearing 

before the 181st calendar day, the calendar days that accrue 

during that postponement or delay shall not be used in 

calculating the date upon which that officer or firefighter is 

entitled, pursuant to subsection a. of this section, to receive 

his base salary pending a final determination on his appeal; or 

     (5) If the administrative law judge or Civil Service 

Commission for good cause postpones or delays a hearing before 

the 181st calendar day, the calendar days that accrue during 

that postponement or delay shall not be used in calculating the 

date upon which that officer or firefighter is entitled, 
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pursuant to subsection a. of this section, to receive his base 

salary pending a final determination on his appeal. 

     c. If an officer or firefighter who is receiving full pay 

pending a final determination on an appeal in accordance with 

the provisions of subsection a. of this section requests and is 

granted, or who otherwise causes by his actions a postponement, 

adjournment, or delay of a hearing, or whose representative 

requests and is granted, or who otherwise causes by his actions 

a postponement, adjournment or delay of a hearing, that officer 

or firefighter shall not be entitled to receive his base salary 

during the period of that postponement, adjournment, or delay. 

N.J.S.A. 40A:14-202  Hearing on complaint, charges, final 

disposition, appeal. 

 

     a. An employing agency or department subject to the 

provisions of section 2 of P.L.2009, c.16 (N.J.S.A. 40A:14-201) 

shall conduct a hearing on the complaint or charges within 30 

days of the date on which the officer or firefighter was 

suspended, unless (1) the officer or firefighter agrees to waive 

his right to the hearing or (2) the parties agree to an 

adjournment to a later date.  As provided in paragraphs (2) and 

(4) of subsection b. of section 2 of P.L.2009, c.16 (N.J.S.A. 

40A:14-201), the calendar days that accrue during any such 

waiver or agreement to adjourn shall not be used in calculating 

the date upon which the officer or firefighter is entitled, 

pursuant to subsection a. of section 2 of P.L.2009, c.16 
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(N.J.S.A. 40A:14-201), to receive his base salary pending a 

final determination on the officer’s or firefighter’s appeal. 

     b. The employing agency or department shall make a final 

disposition of the complaint and charges against the officer or 

firefighter within 20 days of the hearing and shall furnish the 

officer or firefighter with a written notice thereof. 

     c. An officer or firefighter shall have 20 days from the 

date of receipt of a written notice to appeal.  The calendar 

days that accrue between the date of the receipt of a written 

notice of a final disposition and the filing of an appeal shall 

not be used in calculating the date upon which that officer or 

firefighter is entitled, pursuant to subsection a. of section 2 

of P.L.2009, c.16 (N.J.S.A. 40A:14-201), to receive his base 

salary pending a final determination on his appeal. 

     d. To facilitate the timely rendering of a final 

determination on an appeal filed pursuant to the provisions of 

P.L.2009, c.16 (N.J.S.A. 40A:14-200 et al.), an aggrieved 

officer or firefighter shall file his appeal simultaneously with 

the Office of Administrative Law and the Civil Service 

Commission.  The simultaneous filing of an appeal pursuant to 

this subsection shall be in a manner, form and time prescribed 

by the Civil Service Commission. 

N.J.S.A. 40A:14-203  Recommendation of administrative law judge, 

payment status. 

 

    If the administrative law judge recommends that: 
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     a. The officer’s or firefighter’s appeal be denied and that 

the officer’s or firefighter’s employment be terminated, the 

officer or firefighter shall not be entitled to receive his base 

salary, or continue to receive his base salary if, at the time 

the judge’s recommendation is rendered, the officer or 

firefighter already is receiving his base salary, as provided in 

subsection a. of section 2 of P.L.2009, c.16 (N.J.S.A. 40A:14-

201), until a final determination rendered by the Civil Service 

Commission reverses that recommendation; 

     b. The employing agency’s action terminating the officer or 

the department’s action terminating the firefighter be 

dismissed, the employing agency or department shall, within the 

time prescribed by the Civil Service Commission, begin paying 

the officer or firefighter his base salary.  If, at the time the 

judge’s recommendation is rendered, the officer or firefighter 

already is receiving his base salary, as provided in section 2 

of P.L.2009, c.16 (N.J.S.A. 40A:14-201), the officer or 

firefighter shall continue to do so, until a final determination 

rendered by the Civil Service Commission reverses that 

recommendation; or 

     c. The officer or firefighter be subject to disciplinary 

action, but to a disciplinary action that is less adverse than 

termination of the officer’s or firefighter’s employment, the 

officer or firefighter shall be entitled, commencing on the 

181st day following his suspension, as provided in section 2 of 
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P.L.2009, c.16 (N.J.S.A. 40A:14-201) or on the day set forth in 

the judge’s recommendation, whichever is later, to receive his 

base salary.  In the case of an officer or firefighter who is 

receiving his base salary in accordance with the provisions of 

subsection a. of section 2 of P.L.2009, c.16 (N.J.S.A. 40A:14-

201) at the time the judge’s recommendation is issued, the 

officer or firefighter shall continue to receive his base salary 

unless otherwise recommended by the judge. 

     d. Nothing herein shall be construed to authorize an award 

of back pay before a final decision is issued pursuant to 

section 5 of P.L.2009, c.16 (N.J.S.A.40A:14-204). 

N.J.S.A. 40A:14-204  Submission of decision to Civil Service 

Commission. 

 

     The Office of Administrative Law immediately shall 

transmit an administrative law judge’s recommended decision in 

each case subject to the provisions of P.L.2009, c.16 (N.J.S.A. 

40A:14-200 et al.) to the Civil Service Commission for review. 

     Within 45 days of receiving such a decision, the commission 

shall complete its review and issue its final determination.  If 

the commission fails to issue its final determination within 

that 45-day period, the recommended decision of the 

administrative law judge shall be deemed to be final; provided, 

however, the commission, at its discretion, may extend its 

review period by no more than an additional 15 days.  If, during 

any such extension, the commission fails to issue its final 
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determination, the recommended decision of the administrative 

law judge shall be deemed to be final, unless, for good cause 

given, the commission gives written notice to the Chief 

Administrative Law Judge, the officer or firefighter, and the 

officer’s employing agency or the firefighter’s department that 

the review period shall be extended. 

     If the extension of a review period pursuant to this 

subsection is initiated prior to the 181 calendar day, the 

calendar days accruing during that extension, in accordance with 

the provisions of paragraph (5) of subsection b. of section 2 of 

P.L.2009, c.16 (N.J.S.A. 40A:14-201), shall not be used in 

calculating the date upon which that officer or firefighter is 

entitled, pursuant to section 2 of P.L.2009, c.16 (N.J.S.A. 

40A:14-201), to receive his base salary pending a final 

determination of his appeal. 

N.J.S.A. 40A:14-205  Final determination of appeal. 

     a. If the final determination of the commission affirms the 

officer’s or firefighter’s appeal, the officer or firefighter 

shall be reinstated immediately, be entitled to receive his base 

salary, be restored all rights and benefits, including those 

accruable during the period of appeal, and shall, within a 

timely period prescribed by rule and regulation, be paid any 

salary moneys withheld by the officer’s employing agency or the 

firefighter’s department during the period the officer or 

firefighter was suspended without pay. 
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     b. If the final determination issued by the commission 

denies the officer’s or firefighter’s appeal, the officer or 

firefighter shall reimburse his employing agency or department 

for all pay received during the period of the appeal pursuant to 

section 2 of P.L.2009, c.16 (N.J.S.A. 40A:14-201). 

     If an officer or firefighter fails to reimburse his 

employing agency or department for the amounts he received 

pursuant to subsection a. of section 2 of P.L.2009, c.16 

(N.J.S.A. 40A:14-201), the agency or department may have a lien, 

pursuant to the provisions of section 13 of P.L.2009, c.16 

(N.J.S.A. 40A:14-212), for those amounts on any and all property 

and income to which the officer or firefighter shall have or may 

acquire an interest in, including moneys contributed by the 

officer or firefighter to the Police and Firemen’s Retirement 

System of New Jersey, established pursuant to P.L.1944, c.255 

(N.J.S.A. 43:16A-1 et seq.) or any other State retirement system 

established by law, and all terminal pay, such as compensation 

for earned sick and vacation leave, to which the officer or 

firefighter is entitled. 

N.J.S.A. 40A:14-206  Payment status during appeal of 

termination. 

     a. An officer or firefighter appealing a final 

determination terminating his employment to the Appellate 

Division of the Superior Court, shall not be entitled to the 

payment of any base salary under the provisions of section 2 of 
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P.L.2009, c.16 (N.J.S.A. 40A:14-201) during the pendency of that 

appeal. 

     b. If the employing agency or department appeals a final 

determination rendered by the Civil Service Commission to the 

Appellate Division, the officer or firefighter shall continue to 

receive his base salary during the pendency of that appeal. 

     If the court affirms the employing agency’s or department’s 

termination, the officer or firefighter shall reimburse his 

employing agency or department for all base salary received 

under the provisions of P.L.2009, c.16 (N.J.S.A. 40A:14-200 et 

al.).  If an officer or firefighter fails to reimburse his 

employing agency or department for the amounts so received, the 

agency or department may have a lien, pursuant to the provisions 

of section 13 of P.L.2009, c.16 (N.J.S.A. 40A:14-212), for those 

amounts on any and all property and income to which the officer 

or firefighter shall have or may acquire an interest in, 

including moneys contributed by the officer or firefighter to 

the Police and Firemen’s Retirement System of New Jersey, 

established pursuant to P.L.1944, c.255 (N.J.S.A. 43:16A-1 et 

seq.) or any other State retirement system established by law, 

and all terminal pay, such as compensation for earned sick and 

vacation leave, to which the officer or firefighter is entitled. 
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N.J.S.A. 40A:14-207  Establishment of Law Enforcement and 

Firefighter Unit. 

 

     Within six months of the effective date of P.L.2009, c.16 

(N.J.S.A. 40A:14-200 et al.), the Director of the Office of 

Administrative Law shall establish a special unit, to be known 

as the Law Enforcement and Firefighter Unit.  Administrative law 

judges qualified by their expertise and experience in 

disciplinary matters and cases subject to the provisions of 

P.L.2009, c.16 (N.J.S.A. 40A:14-200 et al.) shall be assigned to 

this Law Enforcement and Firefighter Unit. 

     To the greatest extent practicable and feasible, all cases 

subject to P.L.2009, c.16 (N.J.S.A. 40A:14-200 et al.) shall be 

heard and determined by judges assigned to the Law Enforcement 

and Firefighter Unit. 

N.J.S.A. 40A:14-208  Rules, regulations. 

     a. Notwithstanding the provisions of the “Administrative 

Procedure Act,” P.L.1968, c.410 (N.J.S.A. 52:14B-1 et seq.), the 

Office of Administrative Law and the Civil Service Commission, 

in consultation, shall promulgate temporary rules to effectuate 

the purposes of section 2 through section 7, inclusive, of 

P.L.2009, c.16 (N.J.S.A. 40A:14-201 through N.J.S.A. 40A:14-

206). These rules shall include, but not be limited to practices 

and procedures governing matters such as discovery, motions and 

the conduct of hearings and shall be designed to ensure that all 

disciplinary cases subject to the provisions of section 2 of 
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P.L.2009, c.16 (N.J.S.A. 40A:14-201) are brought to resolution 

expeditiously.  The temporary rules promulgated pursuant to this 

subsection shall take effect immediately and shall expire on the 

first day of the 13th month following enactment. 

     b. In accordance with the provisions of the “Administrative 

Procedure Act,” P.L.1968, c.410 (N.J.S.A. 52:14B-1 et seq.), the 

Office of Administrative Law and the Civil Service Commission, 

in consultation, shall promulgate rules and regulations to 

effectuate the purposes of section 2 through section 7, 

inclusive, of P.L.2009, c.16 (N.J.S.A. 40A:14-201 through 

N.J.S.A. 40A:14-206). These rules and regulations shall include, 

but not be limited to practices and procedures governing matters 

such as discovery, motions and the conduct of hearings and shall 

be designed to ensure that all disciplinary cases subject to the 

provisions of section 2 of P.L.2009, c.16 (N.J.S.A. 40A:14-201) 

are brought to resolution expeditiously.  The rules and 

regulations promulgated pursuant to this section shall take 

effect upon the expiration of the temporary rules promulgated 

pursuant to subsection a. of this section and may, as 

appropriate to effectuate the purposes of P.L.2009, c.16 

(N.J.S.A. 40A:14-200 et al.), be amended in accordance with the 

provisions of the “Administrative Procedure Act,” P.L.1968, 

c.410 (N.J.S.A. 52:14B-1 et seq.). 
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B. Pertaining to Non-Civil Service Jurisdictions 

N.J.S.A. 40A:14-209  Suspension, termination not subject to 

Title 11A, payment status. 

 

     a. When a law enforcement officer or firefighter employed 

by a law enforcement agency or department that is not subject to 

the provisions of Title 11A of the New Jersey Statutes is 

suspended from performing his official duties without pay for a 

complaint or charges, other than (1) a complaint or charges 

relating to the subject matter of a pending criminal 

investigation, inquiry, complaint, or charge whether pre-

indictment or post indictment, or (2) when the complaint or 

charges allege conduct that also would constitute a violation of 

the criminal laws of this State or any other jurisdiction, and 

the law enforcement agency or department employing the officer 

or firefighter seeks to terminate that officer’s or 

firefighter’s employment for the conduct that was the basis for 

the officer’s or firefighter’s suspension without pay, the 

officer, as an alternative to the judicial review authorized 

under N.J.S.A. 40A:14-150, and the firefighter, as an 

alternative to the judicial review authorized under N.J.S.A. 

40A:14-22, may submit an appeal of his suspension and 

termination to the Public Employment Relations Commission for 

arbitration conducted in accordance with the provisions of 

section 11 of P.L.2009, c.16 (N.J.S.A. 40A:14-210).  A final 

determination on the officer’s or firefighter’s suspension and 
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termination shall be rendered by an arbitrator within 180 

calendar days from the date the officer or firefighter is 

suspended without pay. 

     If a final determination is not rendered within those 180 

days, as hereinafter calculated, the officer or firefighter 

shall, commencing on the 181st calendar day, begin again to 

receive the base salary he was being paid at the time of his 

suspension and shall continue to do so until the final 

determination on the officer’s or firefighter’s termination is 

rendered. 

     b.    The 180 calendar day period shall commence on the 

date that the officer or firefighter is suspended without pay 

and shall be calculated as follows: 

     (1)   The calendar days that accrue between the date the 

officer or firefighter is terminated by his employing agency or 

department and the date on which the officer or firefighter 

submits his appeal for arbitration to the Public Employment 

Relations Commission pursuant to section 11 of P.L.2009, c.16 

(N.J.S.A. 40A:14-210) shall not be used in calculating the date 

upon which the officer or firefighter is entitled, pursuant to 

subsection a. of this section, to receive his base salary 

pending a final determination on his appeal; 

     (2)   If the officer or the firefighter or their 

representative requests and is granted a postponement of a 

hearing or any other delay before the 181st calendar day, the 
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calendar days that accrue during that postponement or delay 

shall not be used in calculating the date upon which the officer 

or firefighter is entitled, pursuant to subsection a. of this 

section, to receive his base salary pending a final 

determination on his appeal; 

     (3)   If the officer or the firefighter or their 

representative causes by his actions a postponement, adjournment 

or delay of a hearing before the 181st calendar day, the 

calendar days that accrue during that postponement, adjournment 

or delay shall not be used in calculating the date upon which 

the officer or firefighter is entitled, pursuant to subsection 

a. of this section, to receive his base salary pending a final 

determination on his appeal; 

     (4)   If the officer and the agency or the firefighter and 

the department agree to any postponement or delay of a hearing 

before the 181st calendar day, the calendar days that accrue 

during that postponement or delay shall not be used in 

calculating the date upon which that officer or firefighter is 

entitled, pursuant to subsection a. of this section, to receive 

his base salary pending a final determination on his appeal; or 

     (5)   If the arbitrator or the Public Employment Relations 

Commission for good cause postpones or delays a hearing before 

the 181st calendar day, the calendar days that accrue during 

that postponement or delay shall not be used in calculating the 

date upon which that officer or firefighter is entitled, 
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pursuant to subsection a. of this section, to receive his base 

salary pending final determination of his appeal. 

     c.     If an officer or firefighter, who is receiving full 

pay pending a final determination in accordance with the 

provisions of subsection a. of this section, requests and is 

granted, or who otherwise causes by his actions a postponement, 

adjournment or delay of a hearing, or whose representative 

requests and is granted, or who otherwise causes by his actions 

a postponement, adjournment or delay of a hearing, that officer 

or firefighter shall be paid no salary during the period of that 

postponement, adjournment or delay. 

N.J.S.A. 40A:14-210  Appeal to arbitration, final determination, 

payment status. 

 

     a. In lieu of serving a written notice to the Superior 

Court under the provisions of N.J.S.A. 40A:14-150 or N.J.S.A. 

40A:14-22, as appropriate, seeking review of the termination of 

his employment for a complaint or charges, other than a 

complaint or charges relating to a criminal offense, as 

prescribed in subsection a. of section 10 of P.L.2009, c.16 

(N.J.S.A. 40A:14-209), an officer or firefighter may submit his 

appeal to arbitration as hereinafter provided. 

     b. Within 20 days of receiving notice of termination, the 

officer or firefighter shall submit his appeal for arbitration 

to the Public Employment Relations Commission.  The appeal shall 

be filed in a manner and form prescribed by the commission. 
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     Upon receipt of such an appeal, the commission shall 

forthwith notify the employing agency or department of the 

appeal. 

     c. The commission shall establish a special panel of 

arbitrators to hear appeals filed pursuant to this section.  The 

arbitrators selected to serve on this special panel shall be 

qualified by experience and expertise in disciplinary matters 

and cases subject to the provisions of P.L.2009, c.16 (N.J.S.A. 

40A:14-200 et al.). 

      d. Within 10 days of notifying the appealing officer’s 

former employing agency or the firefighter’s former department, 

the commission shall provide the parties with a list of 

available arbitrators. 

      If within 10 days of receiving the list of available 

arbitrators, the parties are unable to mutually agree upon the 

selection of an arbitrator and so notify the commission in 

writing, the assignment of the arbitrator for the purposes of 

this section shall be the responsibility of the commission, 

independent of and without any participation by either of the 

parties.  The commission shall select the arbitrator for 

assignment by lot. 

      Should an arbitrator selected by mutual agreement be 

unable to serve, the parties shall be afforded an opportunity to 

select a replacement.  If the two parties are unable to mutually 

agree upon the selection of a replacement within a time period 
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prescribed by the commission, the commission shall select the 

replacement in the manner hereinafter provided. 

      In any proceeding where an assigned arbitrator is unable 

to serve or, pursuant to the preceding paragraph, the two 

parties are unable to mutually agree upon a replacement, the 

commission shall assign a replacement arbitrator.  The 

assignment shall be the responsibility of the commission, 

independent of and without any participation by either of the 

parties.  The commission shall select the replacement arbitrator 

for assignment by lot. 

      e. The arbitrator may administer oaths, require the 

attendance of witnesses, and the production of such documents as 

he may deem material to a just determination of the appeal, and 

for such purpose may issue subpoenas.  If any person refuses to 

obey a subpoena, or refuses to be sworn or to testify, or if any 

witness, party or attorney is guilty of contempt while in 

attendance of any hearing, the arbitrator may, or the Attorney 

General if requested, shall invoke the aid of the Superior Court 

within the county in which the hearing is being held, and that 

court shall issue an appropriate order.  A failure to obey the 

order may be punished by the court as contempt. 

      f. The arbitrator shall render an opinion and final 

determination within 90 days of his appointment, be that 

appointment by mutual agreement of the parties or by assignment 

of the commission by lot. 
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      The arbitrator’s final determination shall be binding on 

all parties and shall be implemented immediately. 

     g. (1) If the final determination sustains the officer’s or 

the firefighter’s appeal, the officer or firefighter shall be 

reinstated immediately with full pay, be restored all rights and 

benefits, including those accruable during the period of appeal, 

and shall, within a timely period prescribed by rule and 

regulation, be paid any salary moneys withheld by the officer’s 

employing agency or the firefighter’s department. 

     (2)   If the final determination denies the officer’s or 

the firefighter’s appeal, the officer or firefighter shall 

reimburse his employing agency or department for all pay 

received during the period of the appeal pursuant to this 

section.  If an officer or firefighter fails to reimburse his 

employing agency or department for the amounts he received 

pursuant to this section, the agency or department may have a 

lien, pursuant to the provisions of section 13 of P.L.2009, c.16 

(N.J.S.A. 40A:14-212), for those amounts on any and all property 

and income to which the officer or firefighter shall have or may 

acquire an interest in, including moneys contributed by the 

officer or firefighter to the Police and Firemen’s Retirement 

System of New Jersey, established pursuant to P.L.1944, c.255 

(N.J.S.A. 43:16A-1 et seq.) or any other State retirement system 

established by law, and all terminal pay, such as compensation 
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for earned sick and vacation leave, to which the officer or 

firefighter is entitled. 

      h. (1) During the period of an appeal of an arbitrator’s 

final determination filed by an officer’s employing agency or a 

firefighter’s department, that officer or firefighter shall be 

entitled to receive the salary he was being paid at the time of 

his termination and shall continue to do so until a final 

determination has been made on the appeal. 

      (2) During the period of an appeal of an arbitrator’s 

final determination filed by an officer or firefighter, that 

officer or firefighter shall not be entitled to receive any 

salary. 

N.J.S.A. 40A:14-211 Rules, regulations promulgated by Public 

Employment Relations Commission. 

 

     12. a. Notwithstanding the provisions of the 

“Administrative Procedure Act,” P.L.1968, c.410 (N.J.S.A. 

52:14B-1 et seq.), the Public Employment Relations Commission 

shall promulgate temporary rules to effectuate the purposes of 

sections 10 and 11 of P.L.2009, c.16 (N.J.S.A. 40A:14-209 and 

N.J.S.A. 40A:14-210).  These rules shall include, but not be 

limited to practices and procedures governing matters such as 

discovery, motions and the conduct of hearings and shall be 

designed to ensure that all disciplinary cases subject to the 

provisions of section 10 of P.L.2009, c.16 (N.J.S.A. 40A:14-209) 

are brought to resolution expeditiously.  The temporary rules 
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promulgated pursuant to this subsection shall take effect 

immediately and shall expire on the first day of the 13th month 

following enactment. 

     b. In accordance with the provisions of the “Administrative 

Procedure Act,” P.L.1968, c.410 (N.J.S.A. 52:14B-1 et seq.), the 

Public Employment Relations Commission shall promulgate rules 

and regulations to effectuate the purposes of sections 10 and 11 

of P.L.2009, c.16 (N.J.S.A. 40A:14-209 and N.J.S.A. 40A:14-210). 

These rules and regulations shall include, but not be limited to 

practices and procedures governing matters such as discovery, 

motions and the conduct of hearings and shall be designed to 

ensure that all disciplinary cases subject to the provisions of 

P.L.2009, c.16 (N.J.S.A. 40A:14-200 et al.) are brought to 

resolution expeditiously.  The rules and regulations promulgated 

pursuant to this section shall take effect upon the expiration 

of the temporary rules promulgated pursuant to subsection a. of 

this section and may, as appropriate to effectuate the purposes 

of section 10 of P.L.2009, c.16 (N.J.S.A. 40A:14-209), be 

amended in accordance with the provisions of the “Administrative 

Procedure Act,” P.L.1968, c.410 (N.J.S.A. 52:14B-1 et seq.). 

N.J.S.A. 40A:14-212  Reimbursement to employing agency. 

     a. If an officer or firefighter who is required to 

reimburse his employing agency for pay received during a period 

of appeal pursuant to section 6 or section 11 of P.L.2009, c.16 

(N.J.S.A. 40A:14-205 or N.J.S.A. 40A:14-210) fails to do so, the 
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employing agency or department shall have a lien on any or all 

property or income which that officer or firefighter shall have, 

or in which the officer or firefighter may acquire, an interest, 

including moneys contributed by the officer or firefighter to 

the Police and Firemen’s Retirement System of New Jersey, 

established pursuant to P.L.1944, c.255 (N.J.S.A. 43:16A-1 et 

seq.) or any other State retirement system established by law, 

and all terminal pay, such as compensation for earned sick and 

vacation leave, to which the officer or firefighter is entitled.  

When properly filed as hereinafter provided, the lien shall have 

priority over all unrecorded encumbrances. 

     b. The lien shall be in a form to be prescribed by the 

Attorney General and shall contain the name of the affected law 

enforcement agency, the name and address of the officer or 

firefighter, the date of the officer’s or firefighter’s 

termination, the date the officer or firefighter was ordered to 

reimburse his employing agency or department, the amount due and 

payable as reimbursement on the date of the filing of the lien, 

together with notice of the rate of accumulation, if any, 

thereafter.  The lien shall be signed by the State Treasurer or 

chief financial officer of the county or municipality, as 

appropriate, or his duly constituted agent. 

     c. As an additional remedy, the State Treasurer, or the 

chief financial officer of the county or municipality, as the 

case may be, may issue a certificate to the clerk of the 
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Superior Court stating that the person identified in the 

certificate is indebted under the provisions of P.L.2009, c.16 

(N.J.S.A. 40A:14-200 et al.) for the amount set forth in the 

certificate. The certificate shall reference P.L.2009, c.16 

(N.J.S.A. 40A:14-200 et al.), the statute under which the 

indebtedness arises. Thereupon the clerk shall immediately enter 

upon the record of docketed judgments the name of that officer 

or firefighter as debtor; the State, county, or municipality, as 

appropriate, as creditor; the address of the officer if shown in 

the certificate; the amount of the debt so certified; a 

reference to P.L.2009, c.16 (N.J.S.A. 40A:14-200 et al.), the 

statute under which the debt is assessed; and the date of making 

such entries. The docketing of the certificate shall have the 

same force and effect as a civil judgment docketed in the 

Superior Court and the State, county, or municipality, as the 

case may be, shall have all the remedies and may take all of the 

proceedings for the collection thereof which may be had or taken 

upon the recovery of a judgment in action, but without prejudice 

to any right to appeal. Upon entry by the clerk of the 

certificate in the record of docketed judgments in accordance 

with the provisions of this subsection, interest in the amount 

specified by court rule for post-judgment interest shall accrue 

from the date of the docketing of the certificate; provided, 

however, payment of the interest may be waived by the State 

Treasurer, or the chief financial officer of the affected county 
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or municipality.  In the event that the debt remains unpaid 

following the issuance of the certificate of debt and either the 

State Treasurer, or the chief financial officer of the affected 

county or municipality take any further collections action 

including referral of the matter to the Attorney General, or his 

designee, or the appropriate county or municipal official, or 

his designee, as the case may be, the fee imposed in lieu of the 

actual cost of collection, may be 20% of the debt or $200, 

whichever is greater. 

     d. The clerk of the Superior Court shall provide suitable 

books in which shall be entered copies of the liens filed 

pursuant to this section.  The entries shall be properly indexed 

in the name of the officer or firefighter subject to the lien. 

     All liens and other papers incidental thereto required for 

the purposes of this section shall be received and recorded by 

the clerk of the Superior Court, without payment of fees. 

     e. To discharge any lien or liens filed pursuant to this 

section, the State Treasurer or the chief financial officer of 

the affected county or municipality, or his duly constituted 

agent, shall file with the clerk of the Superior Court, a duly 

acknowledged certificate setting forth the fact that the State, 

county or municipality desires to discharge the lien of record. 

     The State Treasurer or the chief financial officer of the 

affected county or municipality is authorized to compromise for 

settlement any lien filed under the provisions of this section.  
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A memorandum of compromise and settlement signed by the State 

Treasurer or the chief financial officer of the affected county 

or municipality shall be sufficient authorization for a complete 

discharge of the lien. 

     Any person desiring to secure immediate discharge of any 

lien may deposit with the court cash in an amount sufficient to 

cover the amount of the lien, or post a bond in an amount and 

with sureties approved by the court.  Upon proper notice to the 

State or the affected county or municipality of such deposit or 

bond, a satisfaction of the lien shall be filed forthwith with 

the clerk of the Superior Court. 

     g. Any person affected in any manner, whether directly or 

indirectly by any lien filed under the provisions of this 

section, and desiring to examine the validity of the lien or the 

facts and circumstances surrounding the entry of the lien, may 

do so in an action brought in the county where the lien was 

filed. The action shall be brought against the State, county or 

municipal law enforcement agency or department claiming the 

lien, and the court may proceed in the action in a summary 

manner and enter such judgment as it may deem appropriate. 

     N.J.S.A. 40A:14-150 is amended to read as follows: 

Review of disciplinary conviction, arbitration in non-civil 

service municipality by member, officer of police department. 

 

     Any member or officer of a police department or force in a 

municipality wherein Title 11A of the New Jersey Statutes is not 
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in operation, who has been tried and convicted upon any charge 

or charges, may obtain a review thereof by the Superior Court; 

provided, however, that in the case of an officer who is 

appealing removal from his office, employment or position for a 

complaint or charges, other than a complaint or charges relating 

to a criminal offense, the officer may, in lieu of serving a 

written notice seeking a review of that removal by the court, 

submit his appeal to arbitration pursuant to section 10 of 

P.L.2009, c.16 (N.J.S.A. 40A:14-209).  Such review shall be 

obtained by serving a written notice of an application therefore 

upon the officer or board whose action is to be reviewed within 

10 days after written notice to the member or officer of the 

conviction.  The officer or board shall transmit to the court a 

copy of the record of such conviction, and of the charge or 

charges for which the applicant was tried.  The court shall hear 

the cause de novo on the record below and may either affirm, 

reverse or modify such conviction.  If the applicant shall have 

been removed from his office, employment or position the court 

may direct that he be restored to such office, employment or 

position and to all his rights pertaining thereto, and may make 

such other order or judgment as said court shall deem proper. 

     Either party may supplement the record with additional 

testimony subject to the rules of evidence. 
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N.J.S.A. 40A:14-22 is amended to read as follows: 

Review of disciplinary conviction, arbitration in non-civil 

service municipality by member, officer of fire department. 

 

     Any member or officer of a paid or part-paid fire 

department or force in a municipality wherein Title 11A of the 

New Jersey Statutes is not in operation, who has been tried and 

convicted upon any charge or charges may obtain a review thereof 

by the Superior Court; provided, however, a firefighter who is 

qualified under the provisions of section 10 of P.L.2009, c.16 

(C.40A:14-209) may appeal removal from his office, employment or 

position for a complaint or charges, other than a complaint or 

charges relating to a criminal offense, by submitting an appeal 

to arbitration pursuant to section 10 of P.L.2009, c.16 

(C.40A:14-209) in lieu of serving a written notice seeking a 

review of that removal by the court.  Such review shall be 

obtained by serving a written notice of an application therefore 

upon the officer or board whose action is to be reviewed within 

10 days after written notice to the member or officer of the 

conviction.  The officer or board shall transmit to the court a 

copy of the record of such conviction, and of the charge or 

charges for which the applicant was tried. The court shall hear 

the cause de novo on the record below and may either affirm, 

reverse or modify such conviction.  If the applicant shall have 

been removed from his office, employment or position the court 
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may direct that he be restored to such office, employment or 

position and to all his rights pertaining thereto, and may make 

such other order or judgment as said court shall deem proper. 

     Either party may supplement the record with additional 

testimony subject to the rules of evidence. 

 

 

  

  

 

 


